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Women's  Business  Enterprise  Policy 
for  the  Construction  Grants  Program; 
Final  Program  Requirements 
Memorandum 

agency:  The  Environmental  Protection 
Agency. 

actjon:  Final  Program  Requirements 
Memorandum. 

summary:  This  Program  Requirements 
Memorandum  (PRM)  is  to  establish  a 
Women's  Business  Enterprise  (WBE) 
policy  for  the  Environmental  Protection 
Agency’s  (EPA)  Construction  Grants 
Program.  The  purpose  of  the  final  policy 
is  to  increase  participation  of  women- 
owned  businesses  in  the  construction  of 
wastewater  treatment  works  funded  by 
EPA. 

dates:  Effective  date:  October  1, 1980. 
addresses:  Comments  will  be  accepted 
on  a  continuing  basis,  and  any 
comments  received  will  be  considered  in 
reviewing  program  implementation. 
Comments  may  be  sent  to: 

Women’s  Business  Enterprise  Officer, 
U.S.  Environmental  Protection 
Agency.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
401  M  Street  S.W..  Washington,  D.C. 
20460,  or  to  the  Office  of  Civil  Rights 
and  Urban  Affairs  in  each  Region. 
SUPPLEMENTARY  INFORMATION:  The 
Program  Requirements  Memorandum 
(PRM)  set  forth  below  is  part  of  EPA’s 
implementation  of  the  requirements  of 
Executive  Order  12138  (May  18, 1979; 
see  44  FR  29637,  May  22, 1979)  and  • 
Section  13  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  (33  U.S.C.  §  1251  note).  The  PRM 
Tvill  apply  to  EPA  grantees  and  their 
consultants  and  contractors  under  the 
program  of  assistance  for  construction 
of  wastewater  treatment  works 
authorized  by  Section  201  of  the  Clean 
Water  Act  (33  U.S.C.  1281). 

EPA  has  developed  Women’s 
Business  Enterprise  (WBE)  policies  for 
its  direct  contracting  activities,  and 
these  are  being  implemented  separately. 
EPA  also  intends  to  address  utilization 
of  WBE  under  grants  other  than  grants 
for  construction  of  wastewater 
treatment  works. 

The  first  draft  of  the  PRM  was 
circulated  for  comment  to  all  EPA 
regional  offices  and  to  interested 
organizations,  businesses,  state  and 
local  agencies,  and  individuals.  Based 
on  comments  received,  the  draft  was 
revised  and  published  as  a  proposed 
PRM  at  45  FR  26934  (April  21, 1980). 


Public  meetings  were  held  in 
Washington.  D.C.,  Chicago,  Illinois,  and 
Seattle,  Washington,  on  April  25,  May 
13,  and  May  14,  respectively,  for 
comment  on  the  proposed  PRM.  In 
addition,  EPA  representatives  visited  a 
number  of  localities  throughout  the 
country  in  order  to  increase  public 
participation  in  the  development  of  the 
PRM.  Written  comments  were  received 
through  June  30. 1980. 

During  April.  May,  and  June,  1980, 

EPA  conducted  a  survey  in  order  to 
assess  the  number  of  women’s 
businesses  available  to  participate  in 
projects  under  EPA’s  Construction 
Grants  Program.  The  survey  results 
served  as  one  basis  for  EPA’s 
conclusion  that  a  goal-oriented  policy 
for  women-owned  business 
participation  is  appropriate.  This  study 
also  provided  information  to  be  used  in 
developing  a  source  list  of  WBEs. 

The  public  meetings,  comments,  and 
survey  addressed  a  number  of  aspects 
of  the  PRM  and  the  manner  of  its 
implementation.  Some  commentors 
objected  to  the  PRM  on  the  general 
ground  that  these  additional 
requirements  are  burdensome  and 
interfere  with  the  primary  purpose  of  the 
Construction  Grants  Program,  that  is, 
treatment  of  municipal  wastewater.  The 
need  for  such  a  policy  was  determined 
by  the  Interagency  Task  Force  on 
Women  Business  Owners  and  reflected 
in  Executive  Order  12138.  The  results  of 
EPA's  survey  and  the  comments  of 
WBEs,  women’s  organizations,  and 
several  state  agencies  further  indicate 
that  such  a  policy  is  appropriate.  EPA 
has  made  every  effort  to  implement 
Executive  Order  12138  as  consistently  as 
possible  with  established  industry 
practice  and  in  the  least  burdensome 
manner  possible. 

Fully  two-thirds  of  the  written 
comments,  as  well  as  the  majority  of 
comments  at  the  public  meetings, 
addressed  the  need  for  a  goal.  These 
comments  ranged  from  those  stating  that 
WBEs  are  too  few  to  warrant  any  goal 
to  those  stating  that  a  20  or  25  percent 
goal  should  be  established.  Often 
commentors  recommended  goals 
reflecting  their  perception  of  WBE 
availability  in  their  geographic  area. 

EPA  has  considered  these  comments  in 
light  of  the  survey  results.  Although 
those  results  revealed  a  greater  number 
of  women-owned  businesses  with 
apparent  capability  to  participate  in  the 
Construction  Grants  Program  than 
originally  anticipated,  and  there  is 
increasing  evidence  of  women  entering 
the  architectural,  engineering, 
construction  and  related  areas,  EPA  has 
concluded  that  a  national  goal  of  two 


percent  (2%)  of  total  contract  dollars  to 
be  awarded  under  EPA  Construction 
Grants  is  appropriate.  EPA  recognizes, 
however,  that  a  higher  goal  may  better 
reflect  available  WBEs  in  some  areas, 
and  a  lower  goal  may  be  appropriate  in 
other  areas.  Furthermore,  since  WBE 
participation  is  to  be  calculated  as  the 
amount  of  contract  dollars  to  WBEs  of 
total  prime  contract  dollars  awarded, 
the  size  and  nature  of  projects  are 
significant  factors  in  determining  a 
realistic  goal.  For  these  reasons,  EPA 
has  concluded  that  the  Regional 
Administrators  in  each  Region  must  set 
a  regional  goal  which  may  be  equal  to  or 
higher  than  the  national  goal.  The 
Region  may  also  designate  a  goal  for 
each  project,‘whichfaiay  be  equal  to, 
higher  than,  or  lower  than  the  regional 
goal,  depending  upon  the  factors 
outlined  above.  The  goal  will  apply  to 
prime  construction  contracts  of  $500,000 
and  over  and  to  all  prime  contracts  for 
architectural,  engineering,  and  related 
services  of  $10,000  and  over. 

Several  local  and  state  agencies  as 
well  as  businesses  requested  that  the 
responsibilities  of  EPA,  the  grantee,  and 
bidders/offerors  be  clarified.  The  PRM 
has  been  revised  to  eliminate  this 
confusion.  Primary  responsibility  for 
ensuring  that  the  policy  requirements 
are  met  rests  with  the  grantee.  Although 
EPA  will  monitor  compliance,  the 
grantee  remains  the  primary 
implementor  of  the  PRM.  This 
responsibility  will  be  included  in  the 
grant  agreement  as  a  grant  condition. 
However,  the  primary  implementation 
responsibility  of  the  grantee  does  not 
diminish  the  obligation  of  bidders/ 
offerors  to  make  positive  efforts  to 
utilize  women-owned  businesses. 

Part  of  the  grantee’s  obligation  is  to 
disseminate  information  regarding 
available  women-owned  businesses.  In 
order  to  facilitate  information  collection 
and  distribution,  EPA  will  compile  a 
source  list  to  be  maintained  on  a 
computer  in  Headquarters  and  to  be 
available  to  the  Regions  and  the  public. 
EPA  will  continue  updating  and 
maintaining  such  a  list  until  this  service 
is  assumed  by  another,  more 
appropriate,  agent  or  until  deemed  by 
EPA  as  being  relatively  unnecessary. 
This  list  will  not  represent  the  exclusive 
source  of  WBE  information,  however, 
nor  will  its  use  exhaust  the  obligations 
of  grantees,  or  consultants  and 
contractors  under  the  PRM. 

One  additional  area  receiving 
substantial  comment  is  that  of 
certification  of  WBEs.  EPA  shares  the 
concern  of  commentors  that  only  bona 
fide  women-owned  businesses  benefit 
from  the  policy.  After  considering  the 
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variety  of  recommendations  for 
assessing  WBE  authenticity,  EPA 
determined  that  WBEs  will  be  deemed 
bona  fide  based  on  self-certification 
unless  challenged  and  found  unqualified 
under  the  criteria  in  the  PRM.  A 
challenge  to  a  WBE’s  authenticity  may 
serve  as  grounds  for  protest  pursuant  to 
EPA  procedures  at  40  CFR  35.939.  It 
should  be  noted  that  EPA's  source  list 
does  not  serve  as  EPA  certification  of 
the  authenticity  or  competency  of  WBEs. 
The  grantee  will  have  primary 
responsibility  to  implement  the  PRM  by 
refusing  to  give  credit  towards  the  goal 
for  those  firms  failing  to  establish  their 
WBE  qualifications. 

Several  women  and  trade 
organizations  noted  the  need  for  training 
opportunities  for  women-owned 
businesses.  EPA  is  continuing  to  explore 
avenues  of  training  opportunities 
currently  provided  by  other  federal 
agencies  and  private  organizations. 
Training  is  but  one  area  of  special  need 
brought  to  EPA's  attention.  Problems 
concerning  insurance,  bonding, 
discriminatory  building  codes,  and  p 
financing  are  also  noted  and  are 
receiving  attention  by  EPA  and  other 
federal  agencies. 

EPA  has  revised  the  PRM  with  respect 
to  implementation  of  the  definition  of 
“women-owned  business.”  Because  of 
the  difficulty  in  applying  the 
requirement  that  51  percent  of  the 
business  be  women-owned  in  states 
with  community  property  laws,  those 
laws  will  not  be  taken  into 
consideration  for  purposes  of 
determining  ownership  under  this  PRM. 
If  taken  into  consideration,  community 
property  laws  could  have  the  effect  of 
disqualifying  otherwise  qualified  WBEs 
while  technically  qualifying  businesses 
that  are  at  least  51  percent  owned  by 
men.  For  these  reasons,  the  effect  of 
these  laws  will  not  be  considered  under 
this  PRM. 

Commentors  again  suggested  that  the 
WBE  policy  be  administered  in 
conjunction  with  EPA's  Minority 
Business  Enterprise  (MBE)  Policy.  Some 
commentors  preferred  a  single  goal  for 
WBE  and  MBE  participation  rather  than 
establishment  of  separate  goals.  There 
are  a  number  of  similarities  between  the 
policies  and,  when  possible,  they  will  be 
administered  together.  Our  goal  is  to 
issue  by  December  1, 1980,  additional 
guidance  in  order  to  combine,  to  the 
extent  possible,  procedures  to 
implement  the  WBE  and  MBE  policies. 
Questions  such  as  the  time  to  require 
submission  of  documentation  of  positive 
efforts,  level  of  information  required, 
method  of  calculating  WBE 
participation,  and  others,  will  be 


addressed  at  that  time.  In  view  of  need 
to  implement  the  WBE  and  MBE 
procedures  simultaneously,  applicability 
of  the  policies  and  requirements  of  this 
PRM  shall  apply  to  all  projects  for  which 
assistance  is  awarded  after  January  31, 
1981.  EPA  will  not  combine  the  WBE 
and  MBE  goals,  however.  The  purposes 
of  the  two  policies  are  distinct.  In  order 
to  provide  maximum  opportunities  to  the 
beneficiaries  of  these  policies,  credit  for 
minority  women-owned  businesses  must 
apply  toward  one  goal  or  the  other.  The 
PRM  provides  that  contractors  and 
consultants  may  apply  part  of  a  minority 
WBE’s  contract  dollars  to  MBE  and  part 
to  WBE  for  the  purposes  of  calculating 
MBE  and  WBE  participation. 

In  the  publication  of  the  proposed 
PRM,  the  possible  transfer  of  oversight 
responsibilities  for  WBE  and  MBE  to  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBUJ  was 
mentioned.  This  reorganization  within 
EPA  will  take  place  prior  to  the  October 
1, 1980,  effective  date  of  the  PRM.  All 
references  to  the  Headquarters  Office  of 
Civil  Rights  (OCR)  in  the  proposed  PRM 
have  therefore  been  changed  to  OSDBU 
in  the  final  document. 

The  effective  date  of  the  PRM  is 
October  1, 1980.  However,  in  recognition 
of  the  need  to  allow  sufficient  lead  time 
for  proper  implementation  and  to  avoid 
problems  of  retroactivity,  the  policies 
and  requirements  of  this  PRM  shall 
apply  to  all  projects  for  which 
assistance  is  awarded  after  January  31, 
1981. 

Dated:  July  18. 1980. 

Barbara  Blum, 

Deputy  Administrator. 

Construction  Grants  Program , 
Requirements  Memorandum  PRM  #80-4 

July  17, 1980. 

To:  Regional  Administrators,  Attn: 
Office  of  Civil  Rights  and  Urban  Affairs 
and  Water  Division  Directors. 

From:  Barbara  Blum,  Deputy 
Administrator. 

Eckardt  C.  Beck  II,  Assistant 

Administrator  for  Water  and  Waste 

Management. 

Subject:  Implementation  of  Women’s 
Business  Enterprise  Support  Program. 

Purpose:  To  Establish  Policies  Related 
To  Use  of  Women-Owned  Businesses. 

Discussion:  Executive  Order  12138, 
issued  May  18, 1979,  requires  EPA  to 
establish  a  program  of  appropriate 
affirmative  action  in  support  of 
Women’s  Business  Enterprise  (WBE) 
and  to  prohibit  actions  or  policies  which 
discriminate  against  women-owned 
businesses  on  the  basis  of  sex.  Section 
13  of  the  Federal  Water  Pollution 
Control  Amendments  of  1972  (33  U.S.C. 


§  1251  note)  prohibits  discrimination  on 
the  basis  of  sex  in  the  distribution  of 
benefits  under  or  in  the  participation  in 
any  program  or  activity  receiving 
funding  under  the  Federal  Water 
Pollution  Control  Act. 

Policy:  The  policy  of  EPA  is  to 
encourage  increased  participation  by 
women-owned  businesses  in  all 
subagreements  under  EPA  grants  for 
construction  of  wastewater  treatment 
works.  This  policy  implements 
Executive  Order  12138  and  Section  13  of 
the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  The  policy  is 
intended  to  provide  opportunities  for 
immediate  participation  of  women- 
owned  firms  in  work  performed  under 
the  Construction  Grants  Program,  and  to 
encourage  the  development  and 
participation  of  new  women-owned 
firms.  Compliance  with  this  policy,  and 
the  requirements  under 
“implementation”  below,  shall  be  a 
condition  of  all  EPA  grants  for 
construction  of  wastewater  treatment 
works,  within  the  limits  of  the 
“applicability”  provision  below. 

Implementation 

A.  Applicability.  The  policies  and 
requirements  of  this  PRM  shall  be 
applicable  to  all  projects  for  which 
assistance  is  awarded  after  January  31, 
1981.  Nothing  in  this  PRM  precludes  a 
grantee,  contractor,  or  consultant  from 
voluntarily  implementing  these  or 
similar  policies  for  prior  projects,  and 
EPA  encourages  such  action. 

B.  What  Constitutes  a  Women-Owned 
Business.  The  term  “women-owned 
business,”  and  its  variations,  means  a 
business  which  is  at  least  51  percent 
owned  by  a  woman  or  women  who  also 
control  and  operate  it.  1.  Ownership. 
Determination  of  whether  a  business  is 
at  least  51  percent  owned  by  a  woman 
or  women  shall  be  made  without  regard 
to  community  property  laws.  For 
example,  an  otherwise  qualified  WBE 
which  is  51  percent  owned  by  a  married 
woman  in  a  community  property  state 
will  not  be  disqualified  because  her 
husband  has  a  50  percent  interest  in  her 
share.  Similarly,  a  business  which  is  51 
percent  owned  by  a  married  man  and  49 
percent  owned  by  an  unmarried  woman 
will  not  become  a  qualified  WBE  by 
virtue  of  his  wife’s  50  percent  interest  in 
his  share  of  the  business. 

2.  Control  and  operation.  “Control” 
means  exercising  the  power  to  make 
policy  decisions,  and  “operate”  means 
being  actively  involved  in  day-to-day 
management. 

3.  These  are  some  of  the  factors  to  be 
considered  in  determining  whether  the 
requisite  ownership  and  control  exist:  a. 
The  percentage  of  stock  owned  in  a 
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corporation  or  the  proportion  of  capital 
invested  in  a  partnership. 

b.  Whether  ownership  is  meaningful 
(e.g.,  whether  the  woman’s  ownership 
interest  is  such  that  the  woman  owner 
can  sell  the  business  or  liquidate  at  will, 
or  whether  ihe  woman  owner’s  interest 
is  subject  to  a  controlling  lien  on  her 
interest). 

c.  The  provisions  for  sharing  income 
and  losses. 

d.  Whether  there  is  evidence  that  the 
woman  owner  participates  significantly 
in  business  policy  development  and 
decisions  of  importance  to  the  business 
(e.g.,  whether  there  are  procedures 
requiring  her  “sign-off’  on  significant 
actions;  or  whether  there  is  evidence  of 
substantial  change  in  actions  in 
response  to  her  comments). 

e.  Whether  corporate  history  indicates 
that  the  business  is,  in  fact,  woman 
controlled  (e.g.,  female  ownership  prior 
to  competition  for  a  contract  under  this 
policy  would  be  a  factor  tending  to 
support  validity;  on  the  other  hand, 
further  inquiry  might  be  appropriate  if 
changes  in  ownership  had  occurred 
within  a  few  weeks  or  months  prior  to 
competition,  if  a  change  in  ownership 
involved  related  persons,  or  if  the 
change  involved  the  same  parties  in 
interest:  i.e.,  a  former  female  minority 
stockholder  in  a  family  business  who 
suddenly  becomes  a  majority 
stockholder). 

4.  Self-certification,  a.  Women-owned 
businesses  shall  furnish  capability 
statements  and  certification  of 
qualification  as  WBEs  to  the  grantee. 

b.  EPA  and  its  grantees  reserve  the 
right  to  review  the  representation 
(including  the  right  to  require  other 
evidence  satisfactory  to  the  grantee  or 
EPA). 

c.  Firms  which  are  not  bona  fide 
women-owned  and  controlled  are  not 
entitled  to  benefit  from  the  opportunities 
under  this  policy.  Those  found  not  to 
meet  the  definition  are  subject  to 
sanctions,  which  include  a  finding  of 
nonresponsibility  and,  in  willful  cases, 
criminal  prosecution  under  18  U.S.C.* 
§1001. 

5.  Credit  under  this  policy  shall  be 
granted  for  WBEs  performing  a  useful 
business  function  according  to  custom 
and  practice  of  the  industry.  No  credit 
will  accrue  for  a  WBE  acting  merely  as  a 
passive  conduit  of  funds  to  some  other, 
non- WBE,  entity,  where  such  activity  is 
unnecessary  to  accomplish  the  project. 

C.  Goals  for  Use  of  Women-Owned 
Firms.  1.  National  Goals.  EPA  has 
established  a  national  goal  of  two 
percent  (2  percent)  of  total  prime 
contract  dollars  awarded. 


2.  Regional  Goals.  Each  Region  shall 
establish  a  regional  goal  equal  to  or 
higher  than  the  national  goal.  Each 
Region  shall  establish  regional  goals  no 
later  than  February  1, 1981.  These  goals 
shall  be  based  on  the  best  available 
information  about  current  and  potential 
availability  of  women-owned 
businesses.  Until  regional  goals  are 
established,  the  national  goal  shall  be 
the  applicable  goal  for  the  region.  The 
Region  shall  reassess  the  goals  at  least 
annually. 

3.  Project  Goals.  The  Region  may 
establish  a  goal  higher  or  lower  than  the 
regional  goal  for  individual  projects, 
depending  upon  availability  of  WBEs 
and  the  nature  of  the  project. 

4.  Application  of  Goal.  All  prime 
construction  contracts  of  $500,000  or 
more  and  all  prime  contracts  for 
architectural  engineering,  and  related 
services  of  $10,000  or  more  shall  be 
subject  to  the  application  of  the  goal. 

5.  Method  of  Calculating  WBE 
Participation.  The  percentage  of  contract 
dollars  awarded  to  women-owned 
businesses  of  total  contract  dollars  (as 
defined  in  paragraph  C.4.)  awarded 
under  a  grant  shall  represent  the  level  of 
WBE  participation. 

D.  EPA  Responsibilities. 

1.  Headquarters  Responsibilities,  a.  The 
Women’s  Business  Enterprise  Officer  in 
OSDBU  with  the  assistance  cf  the  Office 
of  Water  Program  Operations  will 
compile  and  maintain  a  source  list  of 
WBEs.  This  source  list  will  be  available 
to  the  Regions  for  distribution  to 
grantees,  consultants,  contractors,  and 
bidders/offerors.  The  source  list  will  not 
serve  as  EPA  certification  or  recognition 
of  the  authenticity  or  competency  of  any 
WBE  listed.  The  purpose  of  the  source 
list  is  to  serve  as  one,  but  not  the 
exclusive,  resource  for  locating  WBEs. 

b.  The  Women’s  Business  Enterprise 
Officer  will  provide  assistance  and 
direction  in  support  of  the  policy  in  this 
memorandum,  and,  within  the  limits  of 
available  resources,  will  coordinate  an 
outreach  program  to  identify  and  inform 
women-owned  businesses  which  are 
potential  participants  in  the 
Construction  Grants  Program. 

2.  Regional  Responsibilities,  a.  Each 
Regional  Administrator  shall  ensure  that 
EPA  regional  responsibilities  under  this 
memorandum  are  met.  Each  Regional 
Administrator  will  make  an  effort  to 
ensure  that  a  broad  range  of  WBEs  in  a 
variety  of  disciplines  will  be  used  to 
meet  the  goals.  Each  Regional 
Administrator  is  authorized  to  establish 
and  publish  other  criteria  for 
determining  what  constitutes  a  WBE 
firm,  if  the  requirements  of  local 
business  practices  or  state  laws  in  a 
region  justify  further  means  of  ensuring 


that  the  objectives  of  Executive  Order 
12138  are  met. 

b.  Each  Regional  Administrator  shall 
establish  a  regional  goal,  with  the 
assistance  of  the  Director  of  the  Office 
of  Civil  Rights  and  Urban  Affairs 
(OCRUA)  and  the  Water  Division 
Director  and  with  the  advice  of  Regional 
Counsel.  The  Region  in  consultation 
with  the  grantee  may  establish  project 
goals.  In  establishing  goals,  the  Region 
shall  consider  views  of  women-owned 
businesses,  women’s  organizations, 
reresentatives  of  construction  and 
engineering  firms,  technical  and 
professional  organizations,  women’s 
banks,  affected  public  agencies,  and  the 
public. 

c.  Promptly  after  establishing  its 
regional  goal  in  accordance  with 
paragraph  C.2.  each  Region  shall 
distribute  a  statement  of  its  goals  and 
this  policy  to  the  affected  States, 
grantees,  all  potential  grantees  (i.e., 
those  in  the  fundable  portion  of  the 
State's  project  priority  list),  women- 
owned  firms  on  the  source  lists  grantees 
•have  developed  under  paragraph  E.,  and 
other  appropriate  organizations  and 
individuals.  This  distribution  shall  be 
repeated  at  regular  intervals  and 
whenever  goals  change. 

d.  In  administering  this  PRM,  each 
Region  shall  ensure  that  grantees  and 
their  consultants  and  contractors  do  not 
“double  count”  minority  women  for 
purposes  of  the  WBE  and  MBE  goals. 
The  prime  contractors  and  consultants 
may  choose  the  goal  towards  which  the 
minority  WBE  will  apply.  It  will  be 
acceptable  for  the  contractors  and 
consultants  to  divide  the  total  credit 
between  the  WBE  and  MBE  goals.  For 
example,  where  a  minority  WBE  will 
perform  six  percent  of  the  work,  the 
credit  may  be  distributed  in  a  number  of 
ways,  including: 

1.  6%  to  WBE,  0%  to  MBE;  or 

2.  0%  to  WBE,  6%  to  MBE;  or 

3.  divided,  for  example  3%  to  WBE,  3% 
to  MBE. 

e.  Each  Region  shall  review 
solicitation  inserts  to  ensure  that  this 
policy  is  adequately  reflected  in  all 
solicitations  for  contracts  and  other 
subagreements  under  grants.  OCRUA 
may  assist  in  the  review  of  solicitation 
documents. 

f.  Each  Region  shall  establish  a 
process  of  review  and  monitoring  to 
ensure  that  grantees  and  their 
consultants  and  contractors  make  , 
positive  efforts  to  use  women-owned 
businesses. 

g.  Each  Region  shall  maintain  records 
on  awards  of  contracts  to  WBE  firms,  to 
be  submitted  quarterly  to  Headquarters 
Office  of  Water  Program  Operations, 
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which  in  turn  will  apprise  OSDBU  of 
regional  performance. 

h.  Each  Region  shall  assist  the 
Women’s  Business  Enterprise  Officer  in 
OSDBU  in  developing  source  lists  of 
WBE  firms,  in  cooperation  with 
grantees,  States,  and  interested  persons 
and  organizations. 

E.  Grantee  Responsibilities.  The 
grantee  has  primary  responsibility  for 
taking  positive  actions  to  ensure 
maximum  feasible  participation  by 
women-owned  firms  in  Steps  1,  2,  3  and 
2  +  3  projects.  At  a  minimum,  these 
positive  efforts  shall  include  the 
following:  1.  Each  grantee  shall  include 
the  project  goal  in  each  procurement 
solicitation. 

2.  Each  grantee  must  ensure  that 
procurement  documents  contain  the 
following  information:  a.  Clear  notice  of 
the  applicable  goal,  including  a  number 
or  range  of  numbers,  and  the  obligations 
of  the  bidder/offeror  under  the  policy. 

b.  The  method  by  which  positive 
efforts  of  the  bidder  or  offeror  will  be 
evaluated. 

c.  A  notice  of  federal  and  grantee 
sanctions  for  failure  to  comply  with  the 
positive  efforts  in  the  solicitation 
documents. 

d.  A  copy  of  this  policy. 

3.  Each  grantee  shall  cooperate  with 
the  State  and  appropriate  Regional 
Office  in  developing  and  updating  a 
source  list  of  women-owned  businesses 
which  might  be  interested  in  seeking  a 
consultancy,  contract,  or  other 
subagreement  under  the  EPA-assisted 
project. 

4.  Each  grantee  shall  provide  a  source 
list  of  women-owned  firms  to  all 
prospective  consultants  and  contractors, 
and  inform  them  of  EPA  policy  on  use  of 
women-owned  businesses. 

5.  Each  grantee  shall  ensure  that 
notification  of  prospective  procurement 
actions  is  provided  to  women-owned 
firms  in  sufficient  time  to  respond.  This 
responsibility  includes  ensuring  that  the 
grantee’s  contractors,  consultants,  and 
subcontractors,  in  their  respective 
procurement  action,  notify  women- 
owned  firms  in  a  timely  fashion. 

6.  Each  grantee  shall  verify  that 
women-owned  businesses  designated  by 
bidders  or  offerors  are  available  to 
participate  in  the  project.  This 
verification  will  occur  as  part  of  the 
determination  of  a  bidder  or  offeror 
responsibility. 

7.  Each  grantee  is  encouraged  to 
provide  liaison  services  between  WBEs 
and  prospective  bidders/offerors. 

Note. — Reasonable  costs  of  WBE  liaison 
services,  as  determined  by  the  EPA  Project 
Officer,  are  allowable  costs  (liaison  services 
are  the  services  of  a  grantee,  staff  person  or 


other  entity  which  helps  the  grantee  conduct 
responsibilities  related  to  this  policy). 

F.  Responsibilities  of  Consulting 
Firms  and  Contractors.  All  consulting 
firms  and  contractors  of  the  grantee, 
including  WBE  firms,  are  expected  to 
make  good  faith  positive  efforts  to 
identify  and  use  women-owned 
businesses,  in  accordance  with  the 
policy,  goals,  and  requirements  of  this 
memorandum.  Appropriate  positive 
efforts  should  begin  during  negotiation 
or  bid  preparation  and  continue 
throughout  the  life  of  the  contract.  Such 
efforts  shall  include,  but  not  be  limited 
to,  the  following:  1.  Extending 
opportunities  to  women-owned 
businesses  for  subcontracting,  joint 
ventures,  and  provision  of  equipment, 
supplies,  and  services. 

2.  Notifying  women-owned  businesses 
on  a  source  list  obtained  from  the 
grantee,  and  other  women-owned 
businesses  known  to  the  contractor  or 
consultant,  of  goals  and  opportunities  to 
compete  for  or  do  business  with  the 
contractor  or  consultant  within 
sufficient  time  to  respond.  Use  of  EPA’s 
source  list  does  not,  in  and  of  itself, 
satisfy  the  requirements  to  use  positive 
efforts. 

3.  Providing  the  grantee  with  adequate 
documentation  of  positive  efforts, 
including  nature  and  dollar  amount  of 
work  to  be  performed  by  WBEs,  and,  if 
the  goal  will  not  be  met  according  to  the 
estimates  currently  available, 
documentation  showing  WBEs 
contacted,  WBE  responses,  and  reasons 
for  non-selection  of  WBEs. 

4.  Maintaining  records,  to  be  available 
to  the  grantee  and  EPA,  of  the  efforts 
under  paragraphs  1.,  2.,  and  3.,  and  of 
awards  to  women-owned  firms. 

5.  Making  positive  efforts  to 
compensate  for  any  changes  in  plans  to 
award  subcontracts  to  women-owned 
firms,  and  informing  the  grantee  and 
EPA  of  such  actions. 

6.  Meeting  the  requirements  of 
paragraph  (J)  below. 

G.  What  Women-Owned  Firms 
Should  Do.  Women-owned  businesses 
should  become  knowledgeable  about 
and  involved  in  the  State  and  local 
project  planning  process  under  the 
Construction  Grants  Program.  Women- 
owned  firms  should  provide  statements 
as  to  the  nature  and  scope  of  their 
business  and  capability  statements  to 
the  Women’s  Business  Enterprise 
Officer  in  OSDBU  for  inclusion  on  the 
source  list,  as  well  as  to  the  EPA 
Regional  OCRUA,  appropriate  State  and 
local  government  agencies,  and 
contractors  and  consultants  doing 
business  in  the  Construction  Grants 
Program.  WBEs  should  make  efforts  to 


establish  contracts  and  rapport  with 
businesses  recognized  as  potential 
contractors  and  consultants. 

H.  Sanctions.  1.  Responsibility 
Determination.  In  the  event  a  bidder  or 
offeror  fails  to  objectively  demonstrate 
positive  efforts  the  grantee  shall  request, 
in  writing,  that  the  bidder  or  offeror 
provide  evidence  of  positive  efforts 
within  15  days  of  the  request,  or  be  held 
nonresponsible.  The  Regional 
Administrator  may  instruct  the  grantee 
to  request  such  documentation  after  the 
Region  reviews  bid  documents 
submitted  by  the  grantee  or  any  other 
available  information.  If  the  bidder  or 
offeror  fails  to  comply  adequately  with 
the  request,  the  grantee  shall  determine 
this  bidder  or  offeror  to  be 
nonresponsible,  and  shall  so  advise  the 
bidder  or  offeror  promptly  in  writing 
with  an  explanation  of  the  basis  for  the 
determination.  A  finding  of 
nonresponsibility  on  a  contract  shall  not 
prejudice  the  right  of  that  bidder  or 
offeror  to  submit  bids  or  proposals  on 
other  EPA-funded  projects.  However,  in 
determining  responsibility,  the  grantee 
will  consider  any  evidence  it  has 
concerning  performance  in  relation  to 
WBE  obligations  and  goals  under  other 
contracts. 

2.  Protests,  a.  If  the  bidder  or  offeror 
disagrees  with  this  determination  of 
nonresponsibility  under  paragraph  H.l. 
the  bidder  or  offeror  may  then  file  a 
protest  under  40  CFR  §  35.939. 

b.  A  disappointed  bidder,  offeror  or 
listed  WBE  may  also  file  a  protest  under 
40  CFR  §  35.939  to  challenge  a 
determination  that  the  apparent  low 
bidder  or  offeror  fulfilled  the  positive 
efforts  requirements  of  this  PRM. 

3.  Exceptions.  Nothwithstanding 
paragraph  1.,  the  grantee  may  award  a 
contract  (with  the  approval  of  the 
Regional  Administrator)  where  the 
bidder  or  offeror  did  not  demonstrate 
positive  efforts,  if  (a)  delay  incident  to 
resolicitation  would  cause  substantial 
harm  to  the  grantee,  and  (b)  the  contract 

(i)  requires  specific  positive  efforts  for 
compliance  with  this  policy  (including 
goals)  during  contract  performance,  and 

(ii)  includes  appropriate  sanctions  for 
failure  to  perform  in  accordance  with 
the  contract,  (e.g.,  termination  or 
liquidated  damages). 

4.  Grantee’s  failure.  If  a  grantee  fails 
to  meet  its  obligations  under  paragraph 

1.  above,  or  fails  to  meet  any  other 
requirement  in  this  memorandum,  EPA 
may  declare  the  grantee  nonresponsible 
under  40  CFR  §  30.340,  or  deny,  modify, 
suspend,  or  terminate  assistance  in 
accordance  with  40  CFR  Part  30, 

Subpart  H. 

I.  Grantee's  Higher  Goals.  Nothing  in 
this  policy  prevents  a  grantee  from 
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setting  higher  goals  for  use  of  women- 
owned  firms  on  work  under  EPA  grants. 

J.  Contractors’  and  Consultants' 
Responsibilities  After  Award.  If 
requested,  contractors  and  consultants 
shall  submit  to  the  grantee  copies  of,  or 
information  concerning,  awards  to 
women-owned  firms,  and  lists  of  WBE 
firms  contacted  and  used.  From  time  to 
time  {but  not  more  often  than  quarterly), 
the  contractor  or  consultant  will  be 
expected  to  comply  with  requests  from 
the  grantee  for  information  on  the  status 
of  compliance  with  the  policy  and 
requirements  in  this  memorandum.  In 
the  event  a  consultant  or  contractor  fails 
to  conform  to  its  obligations  under  this 
memorandum,  the  grantee  will  require 
corrective  efforts  or,  as  appropriate, 
modify,  suspend  or  terminate  the 
contract  or  subagreement. 

K.  Reexamination  of  Policy.  1.  Review  ' 
of  the  national  goal  will  take  place 
annually. 

2.  By  October  1, 1983,  the 
Administrator  will  examine  this  policy 
and  its  implementation  and  may  modify 
the  policy  as  is  appropriate. 

[FR  Doc.  80-23203  Filed  7-31-80,  8:45  am) 
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